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[bookmark: _Ref24941984][bookmark: _Toc515176541][bookmark: _Toc8442480]WHEREBY THE PARTIES AGREE AS FOLLOWS –
[bookmark: _Toc478864435][bookmark: _Toc479069441][bookmark: _Toc483100523][bookmark: _Toc529586218][bookmark: _Toc529609291][bookmark: _Toc13628859][bookmark: _Toc14577904][bookmark: _Toc18373479][bookmark: _Toc20203732][bookmark: _Toc32120062][bookmark: _Toc32133499][bookmark: _Toc32307886][bookmark: _Toc32739236][bookmark: _Toc32746337][bookmark: _Toc32920396][bookmark: _Toc32978446][bookmark: _Toc116384704][bookmark: _Toc143329957][bookmark: _Toc147714863][bookmark: _Toc165953269][bookmark: _Toc11819821][bookmark: _Toc48638536][bookmark: _Ref51588813][bookmark: _Ref52598626][bookmark: _Toc504978391][bookmark: _Toc456577745][bookmark: _Toc456671377][bookmark: _Toc456692212][bookmark: _Toc456747580][bookmark: _Toc456748398][bookmark: _Toc456748930]DEFINITIONS
In this Agreement and in the annexes to this Agreement other than documents prepared before the Effective Date -
[bookmark: _Ref492875893]clause headings are for convenience only and are not to be used in its interpretation;
an expression which denotes -
any gender includes the other genders;
a natural person includes a juristic person and vice versa;
the singular includes the plural and vice versa;
In this Agreement, unless clearly inconsistent with or otherwise indicated by the context, the following words and expressions shall have the meaning allocated to them:
“Agreement” means this agreement entered into between the parties together with Annexures hereto which Annexures is incorporated herein as forming an integral part of this agreement.
“Arbitrator” refers to an Arbitrator as defined in the Rules.
“Case Manager” means the person appointed by the Tribunal to perform the functions conferred upon him/her in terms of the Rules.
“Contact details” shall include the Domicilium physical address, electronic mail address, land line number, cellular phone numbers and facsimile numbers.
 “Day” means any day, excluding Saturdays, Sundays or any Public Holiday.

1.2.6	“Dispute/s” ” Irrespective of what is recorded herein below in this clause the term “Dispute/s” shall mean all and any Dispute/s in its widest sense, emanating from the lease agreement and no Dispute/s between the landlord and tenant shall be excluded.  With no limitation whatsoever (in the widest sense) the term “Dispute/s” shall also include, but shall not be limited to, the following:
1.2.6.1	whether a valid lease agreement has been entered into between the parties;
1.2.6.2	any Dispute/s relating to the validity, enforceability, rectification, termination, repudiation and/or cancellation of the lease agreement
1.2.6.3	the interpretation or carrying into effect of the provisions of the lease agreement;
1.2.6.4	the parties’ respective rights and obligations in terms of and/or arising out of this lease agreement in its widest sense;
1.2.6.5	any Dispute/s relating to specific performance by any party and/or the cancellation of the lease agreement; 
1.2.6.6	the withholding of and/or non-payment and/or disputing by the landlord of any amount or amounts payable to the tenant, for whatsoever reason including but not limited to amounts payable in respect of any allowance, installation, and/or similar payment arrangement alleged and/or concluded by the parties and/or emanating from the lease agreement;
1.2.6.7	the withholding of and/or non-payment and/or disputing of rental or any other amount and/or amounts payable by the tenant to the landlord, for whatsoever reason, including but not limited to amounts payable in accordance with any payment arrangement alleged and/or concluded by the parties and/or emanating from the lease agreement;
1.2.6.8	any Dispute/s in its widest sense, emanating from any addendum to the lease agreement, and/or any amendment or variation or the like, of the lease agreement; 
1.2.6.9	any Dispute/s in its widest sense relating to common areas storage, parking, delivery, usage, house rules and/or rules of conduct or similar type of Dispute/s relating to the use and/or the occupancy and/or any amenities of/to the lease premises;
1.2.6.10	any Dispute/s in its widest sense, relating to permission, consent or the like required from the parties in terms of the lease agreement.
1.2.6.11	any Dispute/s relating to the eviction of the tenant, or any person claiming occupation through or under the tenant, from the lease premises;
1.2.6.12	the granting of interim and/or final relief perfecting the hypothec of the landlord;
1.2.6.13	any amount claimed by any party, irrespective of whether such amount claimed is in terms of any of the provisions of the lease agreement, or the common law at all times in relation to the lease premises and/or the occupancy thereof; 
1.2.6.14	the debatement of account and/or Dispute/s relating to the calculation and/or computation of any amount claimed by any party; 
1.2.6.15	any Dispute/s relating the (beneficial) occupation of the lease premises, installation thereof and/or the reinstatement of the lease premises and/or the return of the lease premises and/or ownership of improvements and/or installations to the lease premises, all in the widest sense; 
1.2.6.16	any Dispute/s in the event of the tenant remaining in occupation of the lease premises after cancellation and/or termination of the lease agreement and any amount claimed emanating from such occupation, including, but not limited to  any claim in respect of “holding over” of the lease premises, if applicable in terms of the lease agreement;
1.2.6.17	whether the lease agreement has been renewed or extended and/or any Dispute/s concerning any right or option to renew or extend the lease agreement;
1.2.6.18	any Dispute/s whether a further or any other agreement has been concluded and/or further Dispute/s similar to what is recorded in any provisions between the parties relating to such further or other agreement;
1.2.6.19	should the lease agreement terminate due to effluxion of time and the tenant remains in occupation of the lease premises, then any Dispute/s relating to:
1.2.6.20	the tacit relocation or tacit renewal of the lease agreement, including but not limited to the issue whether there was a tacit relocation or tacit renewal of the lease agreement;
1.2.6.21	any amount payable or claimed, after termination of the lease agreement, irrespective when such claim arose;
1.2.6.22	in the event of any party to this lease agreement directing a demand, written or otherwise, to the other party to comply with its obligations in terms of this lease agreement and the other party denies liability to comply with the obligation and/or fails to respond to such demand and/or fails to comply with any obligations so demanded;
1.2.6.23	in the event of any party/ies admitting liability to make payment and/or to comply with any obligation, to any other party/parties but fail/s to make payment or comply with any obligation in accordance with the admission of liability.
1.2.6.24	the failure by the parties to comply with any of their obligations in terms of the lease agreement;
[bookmark: _GoBack][insert specific dispute if not included herein above]
0.  “Effective Date” means ……………………...
“Lease Agreement” shall mean the Agreement of Lease between [describe party – must be similar to parties to this Agreement] and [describe party – must be similar to parties to this Agreement] in respect of the following premises [describe premises – must be similar to premises to this Agreement].
“Party or Parties” means the party or parties to this Agreement.
“Prime Rate” means the rate set out in the Prescribed Rate of Interest Act, 1975.
“Regional Case Manager” refers to the person appointed by the Tribunal to perform the functions conferred under the Rules.
“Rules” means the Commercial Lease Dispute Rules attached hereto marked Annexure “A”.
“Settlement” means a written agreement in terms of which a Dispute/s is settled.
“Tribunal” refers to the Tribunal for the Commercial Property Industry.
“VAT” means Value Added Tax payable in terms of the Value Added Tax Act 1991.
Any substantive provision conferring rights or imposing obligations on any Party in the interpretation clause shall be given effect to as if it were a substantive provision in the body of the Agreement.
Words and expressions defined in any clause shall, unless the application of any such word or expression is specifically limited to that clause, bear the meaning assigned to such word or expression throughout this Agreement.
No provision herein shall be construed against or interpreted to the disadvantage of any Party hereto by reason of such Party having or being deemed to have structured, drafted or introduced such provision.
The eiusdem generis rule shall not apply and whenever a term is followed by the word "including" which is then followed by specific examples, such examples shall not be construed so as to limit the meaning of that term.
A reference to any statutory enactment shall be construed as a reference to that enactment as at the Signature Date and as amended or re-enacted from time to time.
This Agreement incorporates the annexures which annexures shall have the same force and effect as if set out in the body of this Agreement.  In this Agreement the word "Agreement" refers to this Agreement and the words "clause" or "clauses" refer to clauses and the words "annexe" or "annexures" refer to annexures to this Agreement.
Insofar as there is a conflict between this Agreement and the Arbitrations Act 42 of 1965, and in so far as legally permissable, then this Agreement shall take preference. 
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2.1 Whereas the parties are unable to settle the Dispute/s between them; and
2.2 Whereas the parties agree to the Resolution of such Dispute/s by arbitration as facilitated by the Tribunal in accordance with this Agreement and Annexures hereto, as contemplated in the Arbitrations Act No. 42 of 1965 as amended.
[bookmark: _Toc165953273]
3.	APPOINTMENT OF THE TRIBUNAL
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[bookmark: _Toc145945769]4.	DURATION
4.1	This Agreement shall commence on the Effective Date and shall continue indefinitely until the Dispute/s is finally resolved between the parties.
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[bookmark: _Ref476746755][bookmark: _Ref476807290]5.	ARBITRATION
5.1	Any such Dispute/s shall be finally resolved in accordance with the rules.
5.2	As hereby agreed the arbitration proceedings shall be facilitated by the Tribunal and the Dispute/s shall be heard and resolved by a single Arbitrator to be appointed by Judge Willem Van Der Merwe or his nominee or successor in title.
5.3	The arbitration shall be conducted in accordance to an inquisitorial procedure, as recorded in the Rules.
5.4	The parties shall conduct the arbitration constructively, expeditiously, within the time limits and without delay.
5.5	The parties to the Dispute/s undertake to co-operate with the Arbitrator, the Tribunal, and/or the Case Manager.
5.6	The Arbitrator has the widest discretion and powers allowed by law, and shall have the same powers as a Judge of the High Court of the Republic of South Africa.
5.7	Only the Arbitrator shall have the power to grant any orders contemplated in Section 21 of the Arbitration Act, 42 of 1965, and none of the parties shall be entitled to approach a Court of law to obtain any of the relief set out in Section 21 of the Arbitration Act.  The Arbitrator is furthermore entitled to grant other interim awards as set out in the Rules.
5.8	Any finding by the Arbitrator in terms of Section 21 of the Arbitration Act 42 of 1965 is final and is not subject to appeal.  Any party wishing to take the Arbitrator on review regarding any award in terms of Section 21 of the Arbitration Act shall only be entitled to do so after the arbitration has been finalized and the Arbitrator has made a final award.
5.9	The Arbitrator shall ensure the fair, just and expeditious determination or resolution of all the Dispute/s raised in the arbitration proceedings, which power shall include, but not be limited to the power to make an interim or final award. 
5.10	All powers and functions exercised by the Arbitrator shall be in accordance to the provisions of the Arbitration Act, 42 of 1965 (as amended from time to time), and/or if repealed and substituted by another Act, in terms of the such Act.
5.11	Any decision and/or award made by the Arbitrator shall be final and binding on the parties to the Dispute/s, and shall not be subject to any appeal.
5.12	The parties undertake, notwithstanding the fact that any award has not been made an Order of Court, to obey and give immediate effect to any interim or final award of the Arbitrator. 
5.13	The party in whose favour the award has been made shall be entitled to have the award made an Order of Court and shall be entitled to the costs of having the award made an Order of Court, on the scale as between attorney and client.  
5.14	Notwithstanding what is recorded in this agreement the Arbitrator has the authority (and the parties agree to give effect thereto), to make an award regarding the costs of the arbitration, as recorded in the Rules, on the scale as between attorney and client.
5.15	The parties hereby irrevocably consent that the Arbitrator fix or determine the costs, simultaneously with making the award, or at any time thereafter, as provided in Section 35(1) of the Arbitration Act, 42 of 1965 which fixing and/or determination shall be final and binding and not be subject to any appeal.

5.16	The provisions of this arbitration clause:
5.16.1		constitute an irrevocable consent by the parties to the arbitration proceedings provided for in this arbitration clause and none of the parties shall be entitled to withdraw from the provisions of this clause or claim at any such proceedings that it is not bound by this clause or such proceedings;
5.16.2	are severable from each other and furthermore severable as to the content of each provision contained in this clause.
6.	PAYMENT OF AWARDS
	The Parties agree to make payment of any amount awarded within 14 (fourteen) days after the date of such award, free of deduction or set off into the respective account as reflected hereunder.
7.	INTEREST
Should any party fail to make payment on the due date in terms of this Agreement or the due date in terms of any settlement agreement interest will be calculated and paid at the Prime Rate calculated from the due date for payment until the date of final payment.
8.	DOMICILIUM AND NOTICES
8.1	The Parties hereto select as their respective domicilia citandi et executandi the following physical addresses, and for the purposes of giving or sending any notice provided for or required hereunder, the following -
	 	Name
	
	
	

	Physical Address
	Telefax No
	Email
	

	[to be inserted] 
	[to be inserted]

	[to be inserted] 
	

	
Marked for the attention of ………………………………
                                                  (insert full names)


	

	

	Name
	
	
	

	Physical Address
	Telefax No
	Email

	[to be inserted] 
	[to be inserted]

	[to be inserted] 

	Marked for the attention of the Claims Manager
	
	


or such other address as may be substituted by notice given as required herein.  Each Party shall be entitled from time to time by written notice to the others, to vary its domicilium to any other physical address within the Republic of South Africa.
8.2	Any notice addressed to a Party at its physical address shall delivered by hand. 
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8.4	The Parties agree that for the purpose of Sub-Rule 3.5 of the Rules, a Notice of Claim may be send by telefax or electronic mail.

9.	GENERAL

	This Agreement correctly reflects the intention of the Parties and embodies the entire agreement between the Parties regarding the subject matter thereof, and the Parties acknowledge that there are no oral or collateral written agreements which in any way vary or modify this Agreement or suspend the operation of the same; and
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10.	WARRANTY OF AUTHORITY
Each Party warrants to each of the other Parties that it has the power, authority and legal right to sign and perform this Agreement and that this Agreement has been duly authorised by all necessary actions of its directors and constitutes valid and binding obligations on it in accordance with the terms of this Agreement.
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Each Party acknowledges that it has been free to secure independent legal advice as to the nature and effect of all of the provisions of this Agreement and that it has either taken such independent advice or dispensed with the necessity of doing so.  Further, each Party acknowledges that all of the provisions of this Agreement are reasonable in all the circumstances and are part of the overall intention of the Parties in connection with the matters dealt with herein.
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The Parties undertake to do all such things, perform all such acts and take all steps to procure the doing of all such things and the performance of all such acts, as may be necessary or incidental to give or be conducive to the giving of effect to the terms, conditions and import of this Agreement.
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13.	CESSION OF RIGHTS
No rights which any Party may have in terms of this Agreement shall be capable of cession or transfer without the prior written consent of the other Party.
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This Agreement constitutes the whole agreement between the Parties as to the subject matter hereof and no agreement, representations or warranties between the Parties other than those set out herein are binding on the Parties.  This Agreement supersedes and replaces all prior agreements, commitments, undertakings or representations, whether oral or written, between the Parties in respect of the subject matter hereof.
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No addition to or variation, consensual cancellation or novation of this Agreement and no waiver of any right arising from this Agreement or its breach or termination shall be of any force or effect unless reduced to writing and signed by all the Parties or their duly authorised representatives.
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No latitude, extension of time or other indulgence which may be given or allowed by any Party to any of the other Parties in respect of the performance of any obligation hereunder or enforcement of any right arising from this Agreement and no single or partial exercise of any right by any Party shall under any circumstances be construed to be an implied consent by such Party or operate as a waiver or a novation of, or otherwise affect any of that Party's rights in terms of or arising from this Agreement or estop such Party from enforcing, at any time and without notice, strict and punctual compliance with each and every provision or term hereof.
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This Agreement shall be governed by and construed and interpreted in accordance with the laws of the Republic of South Africa.


SIGNED AT _________________ ON THIS ___ DAY OF __________________ 20___


AS WITNESSES:				
							________________________

1.	__________________			Per:

2.	__________________			__________________
Who warrants that he is duly authorised thereto


SIGNED AT _______________ ON THIS ___ DAY OF ___________________ 20___


AS WITNESSES:				
							________________________

1.	__________________			Per:

2.	__________________			__________________
Who warrants that he is duly authorised thereto



ANNEXURE “A”
The Commercial Lease Dispute Rules
									ANNEXURE “b”

RESOLUTION OF the BOARD OF …………………………………..(REGISTRATION NUMBER………………………….) (“the Company”) PASSED AT …………………………………….ON THIS DAY OF ………………………………… 20……….

RESOLVED THAT:

1.	The Company enters into an Arbitration Agreement (hereinafter referred to as “the Agreement”).
2.	That ……………………………..identity number ……………………………is duly authorised and empowered to :
(a)	Sign the said Agreement and all other deeds or documents which may be                 	necessary for the implementation of the above mentioned Agreement and Annexures; and                                                       
	(b)		Generally do everything that may be necessary for the implementation of the                     		above mentioned Agreement.
	and any Agreement, Deeds or documents signed by him acting under authority of this Resolution, shall conclusively be deemed to be the Agreement, Deeds and documents authorised by this.

CERTIFIED A TRUE COPY 
	



								ANNEXURE “C”

RESOLUTION OF THE BOARD OF …………………………………..(REGISTRATION NUMBER………………………….) (“the Company”) PASSED AT …………………………………….ON THIS DAY OF ………………………………… 20……….

RESOLVED THAT:

1.	The Company enters into an Arbitration Agreement (hereinafter referred to as “the Agreement”).
2.	That ……………………………..identity number ……………………………is duly authorised and empowered to :
	(a)	Sign the said Agreement and all other deeds or documents which may be necessary for the implementation of the above mentioned Agreement and annexures; and                                                       
	(b)	Generally do everything that may be necessary for the implementation of the above mentioned Agreement.
and any Agreement, Deeds or documents signed by him acting under authority of this resolution, shall conclusively be deemed to be the Agreement, Deeds and documents authorised by this.

CERTIFIED A TRUE COPY
