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ARBITRATION CLAUSE: DEED OF SURETYSHIP

(Providing for Appeal Procedure)
A)
In this clause any reference to the term “landlord” shall include “lessor”, any reference to the term “tenant” shall include “lessee” and any reference to the term “leased premises” shall include “premises” - as indicated by the context in the agreement of lease and the annexures thereto (hereinabove and hereinafter referred to as the “lease agreement”, “agreement of lease” and/or “agreement” as the case may be).

B)
Any reference to the term “landlord” or “lessor” shall also include a reference to “creditor” and any reference to the terms “tenant” or “lessee” shall also include a reference to the term “principal debtor” and any reference to “surety” shall include a reference to surety and co-principal debtor, if so referred to in this deed of suretyship, or vice versa.

C)
Any reference to the terms “surety” shall include a reference to “sureties”.
ARBITRATION
1. The surety hereby agree to the same choice of process as set out in the lease agreement and any dispute between the Landlord (principal creditor) and the surety (whether writing the Tenant or not) which may arise in connection with any aspect of this Suretyship, without limitation as stipulated hereunder, will be determined and resolve by way of arbitration as recorded herein.
2. The Landlord (principal creditor) and surety agree to refer disputes as defined herein to arbitration. Irrespective and without limitation of what is defined as disputes in clause 2 and below the term “dispute/s” shall mean all and any disputes in its widest sense, emanating from the lease agreement and this deed of suretyship, and no dispute between the landlord, tenant and surety shall be excluded from this clause.

3. With no limitation whatsoever (in the widest sense) to the aforegoing and without limiting or affecting the extent of the deed of suretyship, the terms “dispute/s” shall also include, but shall not be limited to the following:

3.1. any dispute between the landlord and tenant.
3.2. whether a valid deed of suretyship has been concluded between the surety and the landlord;

3.3. whether the surety is liable to the landlord in terms of the provisions of this deed of suretyship;

3.4.  any defence the surety  may wish to raise;
3.5. the failure by the surety to pay any amount which it is liable to pay in terms of this deed of suretyship, for whatsoever reason;

3.6. the calculation and/or computation of any amount claimed;
3.7. the event of demand  being made, written or otherwise, to the surety to comply with this deed of suretyship, and the surety denies liability to comply with the obligation and/or fails to respond to such demand;

3.8. any dispute relating to the cancellation, termination, rectification, variation, release, substitution, and/or any limitation relating to this deed of suretyship, in its widest sense;

3.9. any dispute emanating from an acknowledgement of debt and/or, r payment arrangement or other agreement emanating from this deed of suretyship;

3.10. any dispute in its widest sense, from any addendum, written amendment or variation , cession or assignment or the like, of this deed of suretyship;

3.11. any dispute relating to the liability of the surety for the payment of any amount of money, including damages, emanating from the cancellation and/or termination of the lease agreement and/or occupancy of the leased premises;

3.12. any dispute relating to the liability of the surety in the event that the lease agreement is amended, renewed, extended, tacitly relocated or tacitly renewed howsoever.

3.13. in the event of the surety admitting liability to make payment to the Landlord but fail/s to make payment in accordance with the admission of liability;

4. As hereby agreed the arbitration proceedings shall be facilitated by the Tribunal for Commercial Property (“the Tribunal”) and the dispute/s shall be heard and resolved by a single Arbitrator to be appointed independently by Justice Willem van der Merwe or his successor in title.  The arbitration shall be conducted in accordance to an inquisitorial procedure.
5. Any dispute shall be finally resolved in accordance with the Tribunal’s Commercial Lease Dispute Rules (the “Rules”) as amended from time to time which are read as if incorporated herein. 
6. The parties to a dispute undertake to cooperate with the Arbitrator, Tribunal and case manager and to deal with any request made to the parties constructively, quickly, within the time limits and without delay.

7. The Arbitrator has the widest discretion and powers allowed by law, and shall have the same powers as a Judge of the High Court of the Republic of South Africa.

8. Only the Arbitrator shall have the power to grant any orders contemplated in Section 21 of the Arbitration Act 42 of 1965, and the parties shall not be entitled to approach a court of law to obtain any of the relief set out in Section 21 of the Arbitration Act.  The Arbitrator is furthermore entitled to grant other interim awards as set out in the Rules.
9. Any finding by the Arbitrator in terms of Section 21 of the Arbitration Act 42 of 1965 is final and is not subject to appeal.  Any party wishing to take the Arbitrator on review regarding any award in terms of Section 21 of the Arbitration Act shall only be entitled to do so after the arbitration has been finalized and the Arbitrator has made a final award.

10. The Arbitrator shall ensure the fair, just and expeditious determination or resolution of all the disputes raised in the arbitration proceedings, which power shall include, but not be limited to the power to make an interim or final award. 
11. All powers and functions exercised by the Arbitrator shall be in accordance to the provisions of the Arbitration Act, 42 of 1965  as amended from time to time, and/or if repealed and substituted by another Act, in terms of the such Act.

12.   Any decision and/or award made by the Arbitrator is subject to appeal within 15 (fifteen) days after the award was made, which appeal: 
12.1 shall be conducted in terms with the Rules; 
12.2 shall be heard and determined and the award made by three appeal arbitrators,  being senior counsel and/or retired judges of the High Court of South Africa appointed in terms of the Rules.
12.3 award shall be final and binding and not be subject to any further appeal.

13. The parties undertake, notwithstanding the fact that any award has not been made an Order of Court, to obey and give immediate effect to any interim or final award of the Arbitrator. 

14. The party in whose favour the award has been made shall be entitled to have the award made an Order of Court and shall be entitled to the costs of having the award made an Order of Court on the scale as between attorney and client.  

15. Notwithstanding what is recorded in the lease agreement or the deed of suretyship the Arbitrator has the authority (and the parties agree to give effect thereto), to make an award regarding the costs of the arbitration, as recorded in the Rules, including but not limited to: 
15.1. the cost of the Arbitrator; 
15.2. a cost award on the scale as between attorney and client.
16. The parties hereby irrevocably consent that the Arbitrator fix or determine the costs, simultaneously with making the award, or at any time thereafter, as provided in Section 35(1) of the Arbitration Act, 42 of 1965  which fixing and/or determination shall be final and binding and not be subject to any appeal. 
17. The provisions of this clause:

17.1. constitute an irrevocable consent by the parties to the arbitration proceedings provided for in this arbitration clause and none of the parties shall be entitled to withdraw from the provisions of this clause or claim at any such proceedings that it is not bound by this clause or such proceedings;

17.2. are severable from each other and furthermore severable as to the content of each provision contained in this clause, 

17.3. are severable from the rest of the deed of suretyship and shall remain in effect, including but not limited to, despite the disputed termination, cancellation, novation, (in whole or in part), repudiation, or invalidity of this deed of suretyship, for any reason whatsoever.

18. Should any statutory or common law affect or regulate the terms and conditions of these provisions or the Rules the parties record that:

18.1. the terms and conditions of this clause read with the Rules shall remain unaffected, valid and binding between the parties and only to the extent and limited to such extent (only), shall the provisions of this clause and the Rules be regarded as pro non scripto;

18.2. the Arbitrator shall have the power to make an award on the aspects referred to in this clause.
----------------000000000---------------
D)

ALTERNATIVELY IN THE EVENT OF THE REFERENCE TO SURETY BEING IN THE FIRST PERSON THE FOLLOWING ALTERNATIVE CLAUSE IS PROVIDED:

ARBITRATION
1.   I/We hereby agree to the same choice of process as set out in the LEASE and any dispute between Me/Us and the LANDLORD (whether also involving the TENANT or not) which may arise in connection with any aspect of this DEED, without limitation as stipulated hereunder, will be determined and resolved by way of arbitration as recorded herein. 

2.   In respect of and without limitation of what is defined as disputes as recorded herein below the term “disputes” shall mean all and any disputes in the widest sense emanating from the LEASE and this DEED and no dispute between the LANDLORD, TENANT and Me/Us shall be excluded. 

3.   With no limitation whatsoever (in the widest sense) to the aforegoing and without limiting or affecting the extent of the DEED, the terms “dispute/s” shall also include, but shall not be limited to the following:

3.1.       any dispute between the LANDLORD and TENANT.

3.2.       whether a valid DEED has been concluded between the Me/Us and the LANDLORD;

3.3.       whether I/We are liable to the LANDLORD in terms of the provisions of this DEED;

3.4.       any defence I/We may wish to raise;

3.5.       the failure by Me/Us to pay any amount which I/We am/are liable to pay in terms of this DEED, for whatsoever reason;

3.6.       the calculation and/or computation of any amount claimed;

3.7.        in the event of demand  being made, written or otherwise, to Me/Us to comply with My/Our obligations emanating from this DEED, and I/We denies/deny liability to comply with the obligation and/or fail/s to respond to such demand;

3.8.       any dispute relating to the cancellation, termination, rectification, variation, release, substitution, and/or any limitation relating to this DEED, in its widest sense;

3.9.       any dispute emanating from an acknowledgement of debt, payment arrangement or other agreement emanating from this DEED;

3.10.       any dispute in its widest sense, emanating from any addendum, amendment and/or variation, cession, assignment or the like, of this DEED;

3.11.        any dispute relating to the liability of Me/Us for the payment of any amount of money, including damages, emanating from the cancellation and/or termination of the LEASE or resulting from the TENANT’s occupation of the Premises;

3.12.       any dispute relating to the liability of Me/Us in the event that the LEASE is amended, renewed, extended, tacitly relocated or tacitly renewed howsoever.

3.13.       in the event of I/We admitting liability to make payment to the LANDLORD but fail/s to make payment in accordance with the admission of liability;

4.    As hereby agreed the arbitration proceedings shall be facilitated by the Tribunal for Commercial Property (“the Tribunal”) and the dispute/s shall be heard and resolved by a single Arbitrator to be appointed independently by Justice Willem van der Merwe or his successor in title.  The arbitration shall be conducted in accordance to an inquisitorial procedure.
5.   Any dispute arising from or in connection with this DEED shall be finally resolved in accordance with the Tribunal’s Commercial Lease Dispute Rules (the “Rules”) as amended from time to time     which are read as if incorporated herein. 
6.   The parties to a dispute undertake to cooperate with the Arbitrator and the Tribunal to deal with any request made to the parties constructively, quickly, within the time limits and without delay.

7.   The Arbitrator has the widest discretion and powers allowed by law, and shall have the same powers as a Judge of the High Court of the Republic of South Africa.

8.   Only the Arbitrator shall have the power to grant any orders contemplated in Section 21 of the Arbitration Act 42 of 1965, and the parties shall not be entitled to approach a court of law to obtain any of the relief set out in Section 21 of the Arbitration Act.  The Arbitrator is furthermore entitled to grant other interim awards as set out in the Rules.

9.   Any finding by the Arbitrator in terms of Section 21 of the Arbitration Act 42 of 1965 is final and is not subject to appeal.  Any party wishing to take the Arbitrator on review regarding any award in terms of Section 21 of the Arbitration Act shall only be entitled to do so after the arbitration has been finalized and the Arbitrator has made a final award.

10.   The Arbitrator shall ensure the fair, just and expeditious determination or resolution of all the disputes raised in the arbitration proceedings, which power shall include, but not be limited to the power to make an interim or final award. 

11.   All powers and functions exercised by the Arbitrator shall be in accordance to the provisions of the Arbitration Act, 42 of 1965  as amended from time to time, and/or if repealed and substituted by another Act, in terms of the such Act.
12. Any decision and/or award made by the Arbitrator is subject to appeal within 15 (fifteen) days after the award was received, which appeal: 

12.1 shall be conducted in terms with the Rules; 

12.2 shall be heard and determined and the award made by three appeal arbitrators, being senior counsel and/or retired judges of the High Court of South Africa appointed in  terms of the Rules.

12.3 award shall be final and binding and not be subject to any further appeal.

13.   The parties undertake, notwithstanding the fact that any award has not been made an Order of Court, to obey and give immediate effect to any interim or final award of the Arbitrator. 

14.   The party in whose favour the award has been made shall be entitled to have the award made an Order of Court and shall be entitled to the costs of having the award made an Order of Court on the scale as between attorney and client.  

15.   Notwithstanding what is recorded in the LEASE or this DEED the Arbitrator has the authority (and the parties agree to give effect thereto), to make an award regarding the costs of the arbitration, as recorded in the Rules, including but not limited to: 

15.1.        the cost of the Arbitrator; 
15.2.        a cost award on the scale as between attorney and client.
16.   The parties hereby irrevocably consent that the Arbitrator fix or determine the costs, simultaneously with making the award, or at any time thereafter, as provided in Section 35(1) of the Arbitration Act, 42 of 1965  which fixing and/or determination shall be final and binding and not be subject to any appeal. 
17.   The provisions of this clause:
17.1.        constitute an irrevocable consent by the parties to the arbitration proceedings provided for in this arbitration clause and none of the parties shall be entitled to withdraw from the provisions of this clause or claim at any such proceedings that it is not bound by this clause or such proceedings;

17.2.        are severable from each other and furthermore severable as to the content of each provision contained in this clause, 

17.3.        are severable from the rest of the DEED and shall remain in effect, including but not limited to, despite the disputed termination, cancellation, novation, (in whole or in part), repudiation, or invalidity of this DEED, for any reason whatsoever.

18.   Should any statutory or common law affect or regulate the terms and conditions of these provisions or the Rules the parties record that:

18.1.       the terms and conditions of this clause read with the Rules shall remain unaffected, valid and binding between the parties and only to the extent and limited to such extent (only), shall the provisions of this clause and the Rules be regarded as pro non scripto;

18.2.       the Arbitrator shall have the power to make an award on the aspects referred to in this clause.
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�Note to the Draughtsman: 


This clause contains the  right to appeal, any final award which may delay final resolution and increase costs.


2. If drafted in accordance with the actual terminology used in the Deed of Suretyship, clause A, B and C may be deleted.


3. Any amendments to this clause may alter the enforceability and the effectiveness of its intended operation.


4. “Arbitration Clause: Lease Agreement” in clause 2.1 hereof to be replaced with the specific heading referred to in the applicable Lease Agreement.


5. Amendments to clauses 3 and 4 may effect the Tribunal’s jurisdiction to facilitate a dispute. 


6. These comments are given for information purposes only and are not intended to be legal advice.  �7. Obtain legal advice if required.


�Note that this Clause is an alternative to the Clause above if applicable.


�It is recommended that the Deed of Suretyship also be countersigned by the Landlord in order to have a record of the referral to arbitration contained therein by both parties.








